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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF YAKIMA

IN THE MATTER OF THE
DETERMINATION OF THE RIGHTS

TO THE USE OF THE SURFACE
WATER RIGHTS OF THE YAKIMA
RIVER DRAINAGE BASIN, IN
ACCORDANCE WITH THE PROVISION
OF CHAPTER 90.03, REVISED

No. 77-2-01484-5

CODE OF WASHINGTON, ORDER PENDENTE LITE
RE: TEMPORARY
THE STATE OF WASHINGTON, TRANSFER OF SURFACE
DEPARTMENT OF ECOLOGY, WATER RIGHT: SELAH-MOXEE
IRRIGATION DISTRICT TO
Plaintiff, INSTREAM FLOW & MITIGATION

FOR POST 1905 WATER USERS

Selah-Moxee Irrigation District
Claim No. 1653
JAMES J. ACQUAVELLA, et al.,
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Defendants,

THIS MATTER having come before the Court on the motion of petitioners,
Selah-Moxee Irrigation District (SMID) and numerous parties affected by the that ORDER
LIMITING POST-1905 DIVERSIONS DURING PERIODS OF WATER SHORTAGE
entered herein on June 10, 2004, here-in-after “Post 05 Water Users”, for Order Pendente
Lite seeking approval by this court for a temporary change of the purpose and place of use of
a portion of SMID’s water right recommended for approval in the Conditional Final Order-
SMID (CFO) filed September 9, 1998 for use by all water users prohibited from using water
by virtue of that ORDER LIMITING POST-1905 DIVERSIONS DURING PERIODS OF
WATER SHORTAGE entered herein on June 10, 2004. The right proposed for change is
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based on Claim No. 1653, filed by SMID. The Court having heard from all interested parties
and being fully advised.

NOW, THEREFORE, the Court grants the petitioner’s request for a temporary

transfer of the surface water right as follows:

1. The Selah-Moxee Irrigation District water right, as reflected in the Conditional Final Order
filed September 9, 1998, includes the following Warren Act Contract water right:

Priority Date: May 10, 1905

Quantity: 959.4 acre-feet of Warren Act Contract water

Purpose of Use: Irrigation, frost protection, stock water and other agricultural purposes |
and domestic supply, including irrigation of lawns, gardens & landscaping.

Period of Use: April 1 through October 31, 2004

Point of Diversion: The point of diversion for the Moxee-Hubbard portion of the
SMID water right is: 1900 feet south and 400 feet east from the northwest corner of Section
7, being within the SW1/4NW1/4 of Section 7, T. 13 N, R. 19 EW.M..

Place of Use: Sub-A Lands within the boundary of the Selah-Moxee Irrigation
District.

2. The Selah-Moxee Irrigation District water right described above has been applied to
beneficial use within the past five years and is not subject to relinquishment. The amount
sought for transfer is greatly less than the amount available for transfer. The portion of the
above-referenced water right which is the subject of this temporary order is as stated in the
attached Water Transfer Memorandum dated June 23, 2004 [Ex. A], which includes a
consumptive use calculation and an identification of the specific land within the SMID, from
which the water is transferred. That land includes two parcels owned by B & T Gamache
bearing parcel numbers 191212-32001 (44.4 irrigated acres) and 191211-14005 (19.1

irrigated acres).

3. A temporary change in purpose and place of use of the above-referenced right is hereby

authorized to the following purpose and place of use:

TALBOTT, SIMPSON, GIBSON & DAvis,PS.
308 North Second Street
Post Office Box 590
Yakima, Washington 98907
509-575-7501
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Place of Use: The Yakima, Naches & Tieton Rivers downstream of the various
Reclamation storage facilities.

Purpose of Use: Mitigation for out of priority use by the Post 05 Water Users
individually for domestic and group or community domestic supply including all domestic
uses allowed by the individual post 1905 water users in their respective water right
documents.

Quantity: The total quantity to be transferred is 83.84 acre feet of consumptive water
use. The demand needed to mitigate the Post-05 domestic water users is 44.1 acre feet of

consumptive water.
Period of Use: June 16, 2004 through October 31, 2004.

This authorization does not automatically allow transfer of rights to any individual or
group of Post May 10, 1905 water users affected by the ORDER LIMITING POST-1905
DIVERSIONS DURING PERIODS OF WATER SHORTAGE entered herein on June 10,
2004, prohibiting such use. A list of the potentially affected parties is attached. [Ex. B]
Relief from that order will only be accomplished by each individual or group Post May 10,
1905 water user making application to reimburse Selah-Moxee Irrigation District i;(;rn tge “cic_)lg_;/ e
of such water and fees incurred in its transfer. SMID will thereafter provide to Ecolog}’/‘, alist (64
of those users having consummated a transfer, who will then be relieved of the provision of
the ORDER LIMITING POST-1905 DIVERSIONS DURING PERIODS OF WATER
SHORTAGE. This ovder does notsevve as nitigaton Gvimpacks
to o thev wastey vights o +v »bv'\‘a,vu, strea wms. LUM
4. The consumptive use (CU) portion of the above referenced use is 44.1 acre feet, as stated
in the attached Water Transfer memorandum from Ken Mitchell dated July 13, 2004 [Ex. A],

and is well within the amount transferred from SMID. The transfer authorized herein will not

have a negative impact on TWSA.

5. The operator of each system under this authorization shall:
- Have a copy of the temporary, seasonal authorization.

- Be aware of the parameters and provisions and operate accordingly.

TALBOTT, SIMPSON, GiBSON & Davis, P.S.
308 North Second Street
Post Office Box 590
Yakima, Washington 98907
509.575-71501
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- Provide a copy of this authorization upon request by the Department of Ecology or
Fish and Wildlife staff;

- Upon request provide a record of diversion to the Department of Ecology, the United
States Bureau of Reclamation or the Department of Fish and Wildlife staff,

6. Water available under this authorization may not provide a firm supply throughout this
year. Upon expiration of the temporary change for point of diversion and place of use, the
description of the right returns to the recognized place of use by the Conditional Final Order
Selah-Moxee Irrigation District signed September 9, 1998.

7. This authorization shall in no way excuse the petitioner from compliance with any
applicable federal, state, or local statutes, ordinances, or regulations, including those

administered by other programs of the Department of Ecology.

8. This order is effective only until October 31, 2004, and does not set a precedent for any
water transfers in future years on any issue, including, but not limited to, the validity and
extent of the affected water rights. This order shall not be used as evidence of, nor waive any
argument concerning future proposed permanent or temporary transfers under either

applicable Federal law or contract or state law including RCW 90.03.380. This order, and the -
transfer it authorizes, are also not intended by any party to be a concession aS to the

appropriate procedures or parameters for transfers in the future.

&
DONE IN OPEN COURT this % 7 ~day of July, 2004.

WALTER A. STAUFFACHER, JUDGE

Presented by:

GIBSON & DAVIS, P.S.

TALBOTT, SIMPSON

1/

e S, WSBA #5089

ORDER PENDENTE LITE, TEMPORARY TRANSFER TALBOTT, SIMPSON, GIBSON & Davis, P.S.
308 North Second Street
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MEMORANDUM SELAH-MOXEE IRRIGATION DISTRICT

Water Transfer Memo

To: Bob Barwin e
State of Washington, Department of Ecology

FROM: Ken Mitchell. Civil Eng., Mgr., Selah-Moxee Irrigation District
DATE: July 11, 2004

To address the issues raised regarding a temporary transfer of water rights from Selah Moxee
Irrigation District to the Post May 10, 1905 Water Users, prohibited from use of water by virtue
of ORDER LIMITING POST-1905 DIVERSIONS DURING PERIODS OF WATER SHORTAGE,
entered on June 10, 2004, some research and calculations research have been done. It has been
deterrnined that the year 2004 water needs of the Post May 10, 1905 Water Users would be met
with a transfer of 147 acre feet of water. Recognized authorities in the water and wastewater
field conclude that only a small portion of water used for domestic purposes is actually
consumed. Approximately 70% of the water diverted is returned to the local environment
(surface runoff and percolation into the groundwater system) and becomes available for reuse.
This situation is believed to be applicable to the domestic uses that are the subject of the
pending water transfer. Consequently, of the 147 acre feet diverted only 44.1 acre feet will be
actually consumed. The remaining 102.9acre feet will be returned and be available as part of the
total water supply available in the Yakima River Basin.

The records of the Selah Moxee Irrigation District were reviewed to determine the location of
parcels of land that have proper water rights and are not going to be fully irrigated during the
2004 season. Such parcels were identified as owned by B & T Gamache (parcel 191212-32001
containing 48 acres and parcel 191211-14005 containing 26.5 acres) near the intersection of
LaFramboise and Gamache roads. The parcels are established hop fields that will only be given
sufficient water, during 2004, to keep the hop plants alive. This practice is referred to as
maintenance irrigation and only supplies 6” of irrigation water as compared to 27.88, necessary
for full irrigation, as recommended by the Washington Irrigation Guide (WIG). By deducting
the 6 of maintenance irrigation that will be applied, and adding 2” CU adjustment for drought
conditions, the overall water savings will be 23.88” per acre. The 74.5 acre fields most likely will
contribute a water savings of approximately 148 acre feet which is much more than the 44.1 CU
acre feet needed.

From a water transfer perspective, it has been determined that water rights described above are
available for transfer. It has been determined through actual observation that the parcels are in
maintenance irrigation and are receiving only the maintenance irrigation described.

U]
<
>

WATER TRANSFER MEMO 1
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